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JUDGMENT NO. 221 

YEAR 2015 

 

ITALIAN REPUBLIC 

IN THE NAME OF THE ITALIAN PEOPLE 

THE CONSTITUTIONAL COURT 

Comprising: President: Alessandro CRISCUOLO; Judges: Giuseppe FRIGO, Paolo GROSSI, 

Giorgio LATTANZI, Aldo CAROSI, Marta CARTABIA, Mario Rosario MORELLI, 

Giancarlo CORAGGIO, Giuliano AMATO, Silvana SCIARRA, Daria de PRETIS, Nicolò 

ZANON, 

 

issued the following  

JUDGMENT 

on the issue of constitutionality of Article 1, paragraph 1, of Law no. 164 of 14 April 1982 

(provisions on the rectification of gender assignment) raised by the Court of Trento in the 

proceedings pending between D.B. and the public prosecutor of the Prosecutor's Office of the 

Court of Trento, with an order dated 20 August 2014, registered with no. 228 in the 2014 

Record of Orders and published in the Official Journal of the Italian Republic no. 52, first 

special series, year 2014. 

Having regard to D.B.'s statement of defense, as well as to the briefs of intervention of 

Associazione Radicale Certi Diritti and Associazione ONIG – National Observatory on 

Gender Identity, and others and of the Prime Minister; 

Having heard the Judge-rapporteur Giuliano Amato at the public hearing held on 20 October 

2015; 

Having heard the attorneys Massimo Luciani representing D.B, Potito Flagella representing 

ONIG and the State attorney Gabriella Palmieri for the Prime Minister. 

 

Given the facts 

1.- With an order issued on 20 August 2014, the Court of Trento raised – with reference to 

Articles 2, 3, 32, 117, first paragraph, of the Constitution, the latter in connection with Article 

8 of the European Convention on Human Rights and fundamental freedoms (hereinafter 

"ECHR"), signed in Rome on 4 November 1950, ratified and implemented with Law no. 848 

of 4 August 1955 – the issue of constitutionality of Article 1, paragraph 1, of Law no. 164 of 

14 April 1982 (Provisions on the rectification of gender assignment). 
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The abovementioned provision sets out that "a rectification is made pursuant to a final court 

judgment that assigns to a person a different gender from that displayed on the birth 

certificate, as a consequence of his/her sexual characteristics having been modified". 

According to the referring Court, said provision contrasts with Articles 2 and 117, first 

paragraph, of the Constitution, in relation to Article 8 ECHR, since making it a necessity, in 

order to obtain rectification of gender assignment, that one's primary sexual characteristics 

must be modified by means of highly invasive clinical treatments jeopardizes the fundamental 

right to one's gender identity. 

Moreover, the referring Court claims that the above provision is in conflict with Articles 3 

and 32 of the Constitution, since a fundamental right – such as the right to gender identity – is 

most unreasonably made conditional on the performance of medical (surgical or hormonal) 

treatments that are extremely invasive and dangerous to health. 

2.- The referring Court has to assess the request for rectification of gender assignment 

submitted by an unmarried person without children, who wishes to obtain the recognition of a 

new male identity.  

The referring Court, required to apply Article 1 of Law no. 164 of 1982, excludes that the 

above provision may be construed as allowing the rectification of gender assignment to be 

made without any modification of the primary sexual characteristics. 

2.1. - In particular, the referring Court observes that Article 31, paragraph 4, of Legislative 

Decree no. 150 of 1 September 2011 (supplementary provisions to the Code of Civil 

regarding reduction and simplification of civil proceedings on the merits, pursuant to Article 

54 of Law no. 69 of 18 June 2009), whereby "when a change of sexual characteristics by 

means of medical treatment or surgery is necessary, the Court authorizes it with a final 

judgment", seems to imply that medical-surgical treatment may be optional (as the adverb 

"when" suggests).  

According to the referring Court, however, the existence of such an option does not mean that 

the rectification of gender assignment could be obtained regardless of whether the primary 

sexual characteristics have been modified, but only that some cases may occur where these 

characteristics have already been modified (for instance, a surgery already carried out abroad, 

or existing congenital reasons). 

In the case at issue, the referring Court would have to reject the request for rectification, 

considering that the above requirement has not been satisfied. In this regard, the issue of 

constitutionality of Article 1, paragraph 1, of Law no. 164 of 1982 becomes relevant, insofar 

as the rectification of gender assignment is made conditional upon the modifications of 

primary sexual characteristics. 

2.2.- The Court considers the claim as not manifestly groundless, in connection with the 

breach of the requirements provided by Articles 2, 3, 32, 117, first paragraph, of the 

Constitution, in connection with Article 8 ECHR (Right to respect for one's private and family 

life). 
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As regards the breach of Articles 2 and 117, first paragraph, of the Constitution, the referring 

Court points out that imposing a specific medical treatment, whether hormonal treatment or 

sex reassignment surgery, would imply a serious and inadmissible limitation to the right to 

gender identity. According to the referring Court, the psychophysical well-being of a person is 

achieved by the rectification of sex assignment, and not through physical sex reassignment 

surgery (which is not always wished, as by the plaintiff in the case at issue). 

Reference is made to judgments of the European Court of Human Rights (ECtHR) 

recognizing that the right to gender identity falls entirely within the scope of protection 

provided by Article 8 ECHR, concerning the respect for private and family life. In this regard, 

it was pointed out a conflict between domestic provisions and the ECHR gives rise to an issue 

of constitutionality, with regard to the breach of Article 117, first paragraph, of the 

Constitution. 

With specific regard to the breach of Article 2 of the Constitution, the referring Court points 

out that constitutional case law has defined as inviolable rights both "the right to fulfill one's 

own gender identity in relational life, to be considered as an aspect and factor of the 

expression of one's personality", which the other members of the community must recognize 

as a "duty of social solidarity" (judgment no. 161 of 1985), and the right to sexual freedom, 

since, "sexuality being one of the essential ways to express human personality, the right to 

freely express one's sexuality is certainly subjective and absolute" (judgment no. 561 of 

1987). 

The provision at stake, despite recognizing a person's right to choose his/her own gender 

identity, sets out that such right may only be exercised after having modified one's primary 

sexual characteristics through a painful and dangerous surgery. This would irreparably affect 

the possibility to enjoy the right itself, defeating it.  

The above results in an irreconcilable conflict between the individual right to gender identity 

(and the related self-determination) and the requirement to modify primary sexual 

characteristics, in order to change the gender assignment.  

2.2.1.- As regards the breach of Articles 3 and 32 of the Constitution, the referring Court 

points out that the provision requiring prior surgery to modify primary sexual characteristics 

is utterly unreasonable.  

The referring Court considers that such modification is not always necessary and that, 

actually, in light of the rights involved, the person should be entitled to refuse it. It is neither 

reasonable nor logic to make the recognition of a person's right, as the one examined here, 

subject to a price too high to pay for that person's health.  

Once the right to change gender assignment is recognized to be a personality right, it should 

not be allowed to the legislator to make it subject to restrictions of a kind that could seriously 

jeopardize its enjoyment up to complete frustration.  

3.- During the proceedings, the Italian Prime Minister intervened, represented and defended 

by the State General Attorney's Office, requesting the issue to be declared inadmissible and 

anyway groundless.  
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3.1.- The General Attorney pointed out that the first-instance Court did not duly assess 

whether the disputed provision might be construed in a manner consistent with the 

Constitution, also in light of the abrogation of the subsequent Article 3 of the same Law no. 

164 of 1982, where it provided for a judicial verification of the performance of surgery. 

Indeed, said provision set forth that "the Court, when it is necessary to adapt one's sexual 

characteristics by means of a medical-surgical treatment, authorizes it with a judgment. In 

such case, after verifying that the authorised treatment has been carried out, the Court orders 

that gender be changed during a hearing in Chambers." 

3.2.- It was also pointed out that first-instance Court's case law has already provided an 

interpretation of the provision consistent with the Constitution, holding that – for the purpose 

of changing gender assignment – a modification of one's sexual characteristics through a prior 

medical-surgical operation is not always required. 

The medical-surgical treatment, indeed, is necessary only when it is needed to ensure a stable 

psychophysical balance for the transgender person, i.e. when the discrepancy between 

physical gender and psychosexuality determines a discomfort that leads such person to refuse 

his/her own sexual organs. On the other hand, when this conflict does not occur, no surgical 

treatment is necessary.  

In this regard, the State Attorney pointed out that, as confirmed by case law of the 

Constitutional Court, the notion of gender identity is not limited to external sexual 

characteristics, but can be qualified "as a complex element of the personality determined by a 

combination of factors, the balance of which must be favored and pursued, giving priority to 

[…] the dominant factor(s)" (judgment no. 161 of 1985). 

3.3.- In advance of the public hearing, the State General Attorney's Office submitted a brief 

illustrating also the Supreme Court's decision (I civil division, no. 15138 of 20 July 2015), 

holding that the removal or modification of physical sexual characteristics through surgery is 

not necessary in order to obtain a rectification of gender in the civil registrar, based on a 

constitutionally-oriented interpretation, in line with ECtHR's case law, of Article 1 of Law no. 

164 of 1982, and of the following Article 3 of the same Law, now inserted into Article 31, 

paragraph 4, of Legislative Decree no. 150 of 2011. 

Also in light of this recent stance of the Supreme Court's case law, the State Attorney insisted 

for a declaration of inadmissibility of the constitutionality issue, due to the lack of any attempt 

by the first-instance Court to provide an interpretation compliant with the Constitution. 

4.- With a brief submitted on 7 January 2015, D.B. appeared before the first-instance Court as 

a private party, requesting a declaration of constitutionality of the disputed provision, 

upholding the issue raised by the Court of Trento.  

4.1.- Preliminarily, the private party claims that the referring Court used all interpretative 

instruments available, in order to assess the possibility of an alternative interpretation of the 

disputed provision, possibly compliant with the Constitution, having to conclude, after all, 

that no such interpretation is allowed by the wording of the provision.  
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And according to D.B., in order to assess whether constitutional procedural rules have been 

complied with, the possibility to adopt an alternative interpretation is allegedly irrelevant: 

what matters is that the referring Court has thought of an alternative interpretation, but 

considered that no such interpretation could be upheld. The existence of such alternative 

interpretation is indeed, according to the private party, a matter concerning the merits of the 

dispute, and not its admissibility. 

4.2- On the merits, reference is made to the arguments presented by the first-instance Court to 

substantiate the validity of the issue regarding constitutionality of Article 1, paragraph 1, of 

Law no. 164 of 1982, with reference to all arguments presented.  

4.3.- Prior to the public hearing, the defending counsel of the private party submitted a brief, 

which discussed, firstly, certain developments of the first-instance proceedings. 

Following the claim of partial reinstatement of the main proceedings lodged by the same 

private party, the Court of Trento ordered the separation of the proceedings concerning the 

subordinate request for surgery authorisation and, with judgment 25 March 2015, authorised 

the change of sexual characteristics, to be made through surgery. 

Also in light of these developments, the private party reiterated the claim for admissibility of 

the constitutionality issue, recalling the provisions of Article 22 of the supplementary rules, 

pursuant to which preliminary matters are irrelevant in respect of the main proceedings. 

In the same brief, D.B.'s defending counsels quoted the Supreme Court's decision (I civil 

division, no. 15138 of 20 July 2015), holding that the removal or modification of physical 

sexual characteristics through surgery is not necessary in order to obtain a rectification of 

gender in the civil registrar, based on a constitutionally-oriented interpretation, in line with 

ECtHR's case law, of Article 1 of Law no. 164 of 1982. 

5.- The Associazione Radicale Certi Diritti intervened in the proceedings commenced before 

this Court, requesting, as its main claim, that the issue raised by the referring Court of Trento 

be declared inadmissible due to the lack of any attempt to provide a compliant interpretation. 

Subordinately, the intervening party requested that the disputed provision be declared 

unconstitutional. 

5.1- To support the admissibility of its intervention, the intervening party emphasized the 

development of constitutional case law, which is increasingly open to allowing third parties to 

intervene in the proceedings as associations representing collective interests.  

In this regard, the Association declared to be promoting, according to its corporate objects, 

political, cultural and social initiatives – also on a European and international level – with the 

aim of defending and supporting lesbian, gay, transsexual, bisexual, transgender and 

heterosexual persons, and protecting the rights denied by the Italian legislation. The 

Association also declared to be drafting studies and analyses on the condition of LGBTE 

persons, focusing in particular on the problems connected to the exclusion from a full 

enjoyment of the rights provided for by the Constitution and by the European legislation.  

5.2- As regards the merits, the intervening party believes that a constitutionally compliant 

interpretation of Article 1, paragraph 1, of Law no. 164 of 1982, is possible. 
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The Association pointed out, in particular, that the disputed provision does not specify the 

content of the "modifications of […] sexual characteristics" to which the rectification of the 

records is subordinated, and does not indicate the nature and extent of such modifications.  

While it can be assumed that surgeries on the primary sexual organs fall within the scope of 

application of the provision, it could also be held that the notion of "modifications of his/her 

sexual characteristics" also includes hormonal treatments, which give rise to significant 

modifications of the sexual characteristics, allowing therefore the rectification of gender 

assignment.  

On the other hand, the therapeutic treatments or surgeries to be adopted in individual cases, 

should necessarily be chosen – under a scientific profile and, anyway, after an informed 

consent – by the general practitioner, the only one capable of assessing the psychophysical 

conditions of  the person and to design the best clinical pathway. 

In order to highlight the irrationality of any provisions imposing standard medical treatments 

and protocols, reference was made to some judgments on medically assisted reproduction, in 

which the Constitutional Court confirmed the central role played by doctors in the evaluation 

of individual cases and in the application of the treatments (judgments no. 162 of 2014 and 

no. 151 of 2009).  

It was also pointed out that Legislative Decree no. 150 of 2011 repealed Article 3 of Law no. 

164 of 1982, which provided that the change of sexual characteristics by means of surgery, 

whenever necessary, had to be authorised by a Court. The same provision set out that the 

Court, after verifying that surgery had been performed, could order the change of gender, thus 

implying that the Judge should decide on the need for a surgical treatment.  

Article 31, paragraph 4, of Legislative Decree no. 150 of 2011 still requires the Court to 

authorize the medical-surgical treatment with a decision, when this is necessary in order to 

change the sexual characteristics of the applicant, but does not require anymore – in order to 

obtain the change – that the judge shall verify whether the surgery has been actually 

performed.  

On the other hand, the wording of the examined provision does not specify which kind of 

treatment is necessary in order to proceed with the change of gender, nor does it make a 

distinction between surgical or hormonal treatments, treatments that affect primary sexual 

characteristics or secondary sexual characteristics.  

Even in light of the most recent case law developments, the intervening party deems it 

possible to provide a different interpretation of the disputed provision as compared to the one 

proposed by the referring Court, while at the same time abiding by the literal wording of the 

provision. As a matter of fact, such wording does not distinguish between types of surgeries 

aimed at changing gender, but merely requests that, where surgery is needed, the Court 

authorize it by means of a decision. Said interpretation is in line with the principles upheld by 

the Constitutional Court in decision no. 161 of 1985, as well as with constitutional provisions 

that, through a different interpretation of Art. 1, c. 1 of Law no. 164 of 1982, would turn out 

to have been breached for the reasons highlighted in the referral order. 
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Subordinately, were it not deemed possible to follow such interpretation, the defending 

counsels of the intervening association has requested that the issue of constitutionality as 

raised by the Court of Trento in the Order specified above be upheld. 

6. – Associazione ONIG (National Observatory on Gender Identity), the Gender Identity 

Culture Foundation, MIT (Movement for Trans-gender identity) and the charity and no profit 

association Libellula, have also joined the proceedings, requesting, as their main claim, that  

the issue of constitutionality raised by the Court of Trento be granted. 

Subordinately, the intervening parties have requested that the issue be declared inadmissible 

or groundless, as a constitutionally-oriented interpretation of Art.1, c.1 of Act 164 of 1982 is 

possible, pursuant to which the modifications of sexual characteristics following which a 

change of gender assignment may be ordered, need not necessarily amount to a modification 

of the primary sexual characteristics.  

6.1.- Preliminarily, in order to support their right to join the proceedings, the intervening 

parties have related that they have been working for many years now in the field of protection, 

assistance and guidance for trans-sexual people, standing as major contact points for the 

several legal, psychological, cultural, social and health issues related to gender identity in 

general, even as regards liaising with local and national institutions. 

Given their role as representatives of individuals, even those who are not members of the of 

the associations, whose specific legal positions may be directly affected by the outcome of the 

decision, the same parties maintain to have a qualified interest in taking part in the discussion 

on the issue of constitutionality. Said parties claim to have a direct interest in the substantial 

claim lodged with the Court. 

6.2.- Firstly, an exhaustive analysis was provided on the scientific, sociological and 

psychological aspects related to trans-gender people, who are characterized by a discrepancy 

between the perceived gender and the gender assigned at birth. 

The progress of case law, after the enactment of Law no. 164 of 1982, related to the 

requirements to be met in order to change gender in official registers, was outlined. Reference 

was also made to the principles established by constitutional case law, with regard to both the 

right to gender identity as an expression of one's personality, grounded in Art. 2 Const., the 

right to health, as per Art. 23 Const. 

In particular, reference was made to those decisions which specified that, with regard to 

invasive methods in the frame of medical treatments, such methods "must always respect the 

dignity of the person who may undergo them". Respecting the person demands an effective 

protection of confidentiality, also needed to face the danger of alienation in both personal and 

professional life" (decision no. 218 of 1994) 

In the case at issue, in the intervening parties' opinion, the dignity and privacy of a person are 

fundamental values that must be protected as a matter of priority, as opposed to the infliction 

of unwanted medical treatments - and likely to damage the physical and psychological health 

of the individual -, in the absence of any benefit deriving from said treatment to the 

community's overall health conditions. 
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The need for protection of the trans-gender person (from both a physical and a psychological 

standpoint), as a specific constitutional commitment, requires that the access to gender change 

procedures is made easier, without subjecting it to unwanted medical treatments. Only a broad 

access to such change may ensure that the decision to undergo gender reassignment surgery is 

the expression of a person's free and self-determined choice. 

6.3.- Consequently, the intervening parties' defending counsel asked that the issue of 

constitutionality of the disputed provision be upheld, as far as the part which subordinates the 

change of gender assignment to a modification of the primary sexual characteristics through 

surgery is concerned. Subordinately, it requested that the issue be deemed inadmissible or 

groundless due to the possibility of a constitutionally compliant interpretation of the disputed 

provision, according to which the modifications to sexual characteristics, following which a 

change of gender assignment may be ordered, need not necessarily amount to a modification 

of the primary sexual characteristics. 

In law 

1.- With an order issued on 20 August 2014, the Court of Trento raised – referring to Articles 

2, 3, 32, 117, first paragraph, of the Constitution, the latter in connection with Article 8 of the 

European Convention on Human Rights and fundamental freedoms (hereinafter "ECHR"), 

signed in Rome on 4 November 1950, ratified and implemented with Law no. 848 of 4 

August 1955 – an issue of constitutionality of Article 1, paragraph 1, of Law no. 164 of 14 

April 1982 (Provisions on the rectification of gender assignment). 

The above mentioned provision sets out that "an change of gender is made pursuant to a final 

court judgment that assigns to a person a different gender as compared to the one displayed 

on the birth certificate as a consequence of his/her sexual characteristics having been 

modified". 

According to the referring Court, said provision is in contrast with Articles 2 and 117, first 

paragraph, of the Constitution, in relation to Article 8 ECHR, since the requirement of 

modifying one's primary sexual characteristics by means of highly invasive clinical treatments 

in order to obtain the rectification jeopardizes the fundamental right to one's gender identity. 

Moreover, the referring Court claims that the above provision is in conflict with Articles 3 

and 32 of the Constitution, since a fundamental right – such as the right to gender identity – is 

most unreasonably made conditional on the performance of medical (surgical or hormonal) 

treatments that are extremely invasive and dangerous to health. 

2.- Preliminarily, as stated in the order read during public hearing and attached to this 

judgment, we confirm the inadmissibility of the interventions attempted by Associazione 

Radicale Certi Diritti, as well as by ONIG (National Observatory on Gender Identity), the 

Gender Identity Culture Foundation, MIT (Movement for Trans-gender identity) and the 

charity and no profit association Libellula. 

Based on a well-established principle of the Constitutional Court's case law, in addition to the 

Prime Minister and, if the relevant legal provision is regional, the President of the Regional 
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Council, the parties to the main proceedings are admitted to intervene in the proceedings 

whereby a constitutionality issue has been raised. 

The intervention by subjects that are not parties to the main proceedings is only admissible to 

third parties who have a specific interest therein, directly and immediately related to the 

substantial claim lodged, and not merely regulated, in the same way as for all others, by the 

disputed provision or provisions (see, amongst many others, the court order read at the 

hearing of 7 October 2014, confirmed with decision no. 244 of 2014; court order read at the 

hearing of 8 April 2014, confirmed with decision no. 162 of 2014; court order read at the 

hearing of 23 April 2013, confirmed with decision no. 134 of 2013; court order read at the 

hearing of 9 April 2013, confirmed with decision no. 85 of 2013). 

In the case at issue, the intervening parties are not parties to the main proceedings started by 

D.B., to obtain the amendment of gender assignment, nor do they appear to have a specific 

interest, pertaining directly and specifically to the substantive claim subject matter of the 

proceedings. 

In light of the foregoing, the intervention by the above mentioned parties is inadmissible. 

3.- The claim of the inadmissibility of the constitutionality issue is groundless. 

3.1- The State Attorneys have preliminarily claimed the inadmissibility of the issue, 

pinpointing that the judge has not adequately assessed whether a constitutionally-oriented 

interpretation of the objected provision was possible. 

3.2-With reference to the need for surgery, the referring Court excludes that the above 

provision may be construed as allowing the rectification of gender assignment without any 

modification of the primary sexual characteristics. 

In particular, the referring Court observes that Article 31, paragraph 4, of Legislative Decree 

no. 150 of 1 September 2011 (supplementary provisions to the Civil procedure code regarding 

reduction and simplification of civil proceedings on the merits, pursuant to Article 54 of Law 

no. 69 of 18 June 2009), whereby "when a change of sexual characteristics by means of 

medical treatment or surgery is necessary, the Court authorizes it with a final judgment", 

seems to imply that medical-surgical treatment may be only optional (as the adverb "when" 

suggests).  

According to the referring Court, however, the existence of such an option does not mean that 

the rectification of gender assignment could be obtained regardless of whether the primary 

sexual characteristics have been modified, but only that some cases may occur where these 

characteristics have already been modified (for instance, a surgery already carried out abroad, 

or existing congenital reasons). 

In order to confirm its interpretation, the referring Court observes that otherwise the phrase 

"following a modifications of his/her sexual characteristics" found in Art. 1, par 1, of Law no. 

164 of 1982 would be hardly comprehensible. The Court deems that "Had the legislator 

meant to allow the person to amend his/her gender assignment regardless of a modification of 

his/her primary sexual characteristics, it would not have mentioned such modification in the 

final part of the provision at issue". 
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3.3.- The exhaustive analysis of the issue, although incapable of excluding possible different 

interpretations, reveals an attempt by the referring Court to adopt all interpretive instruments 

available to him assess a possible alternative interpretation of the disputed provision, possibly 

in line with the Constitution. Such possibility is consciously excluded by the referring court, 

which found that the wording of the provision does not allow any constitutionally compatible 

interpretation. 

The existence of another alternative interpretation, which the referring Court decided not to 

endorse, does not play any significant role with regard to compliance with the rules of 

constitutional proceedings, since the assessment of the existence and legitimacy of any such 

further interpretation falls within the merits of the dispute and does not regard its 

admissibility. 

4.- On the merits, the issue of constitutionality of Art. 1, par. 1, of Law 164 of 1982 is 

groundless within the meaning set out in the grounds of this decision.  

4.1.- The provision in question is the final step in a cultural and legal evolution aimed at 

acknowledging the right to gender identity as a core element of the right to personal identity, 

belonging to the fundamental rights of the individual (Art. 2 Const. and Art. 8 ECHR). 

As observed by this Court in its decision no. 161 of 1985, Law no. 164 of 1982 endorses "a 

concept of gender identity which is new and different as compared to the past, in that external 

genitalia, as acknowledged at birth or as naturally evolved, however through pertinent 

medical-surgical treatment, are no longer the only relevant elements for gender 

identification, because psychological and social factors come into play as well. The rationale 

underlying the challenged rule is thus the idea of gender as a complex part of personality, 

determined by a combination of factors whose balance must be favored or pursued, by giving 

priority to the dominant factor(s)[…], since the difference between the two genders is not a 

matter of quality but quantity. Law no. 164 of 1982 must be set against the background of an 

evolving legal culture, increasingly focusing on values such as a person's freedom and 

dignity, which are pursued and protected even in less frequent and peculiar situations". 

The broad and remarkably innovative scope of the legal provision at issue is also evidenced 

by the wording of Art. 1, which has been disputed, providing that the change of gender must 

be subject to specific requirements, namely "the modification of the […] sexual 

characteristics". The interpreter is left with the burden of determining the exact extent of any 

such modification and, as far as these proceedings are concerned, how such modifications can 

be brought about. 

When interpreted in light of a person's rights, which the Italian legislator meant to 

acknowledge and ensure through the above legal provisions, the absence of any reference in 

the text to the relevant procedures (surgical, hormonal or following a congenital condition) to 

be adopted for the modification, leads us to exclude that surgery is required in order to obtain 

a change of gender in the civil registrar, such surgery being merely one of the potential 

techniques to change one's sexual characteristics. 

The exclusion of the mandatory nature of surgical treatment in order to change the registered 

gender appears to be in line with a legal system that – in compliance with the highest 
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constitutional values – enables each individual to choose his/her own transition path, which 

involves the psychological, behavioral and physical aspects that contribute to build up gender 

identity. The broad scope of the wording of Art. 1 par. 1 of Law no. 164 of 1982, together 

with the absence of any strict and specific indication on the type of treatment to be undergone, 

are meant to enable such provisions to apply to the most varied personal situations. 

Such position was also endorsed by recent Supreme Court case law. In its decision of 20 July 

2015, no. 15138, the Supreme Court, I civil division, ruled that the choice to undergo surgical 

modification of one's sexual characteristics can only be the result of "a self-determination 

process aimed at gender modification". Resorting to surgery is only one among the various 

paths towards adaptation of the outer appearance to one's own gender identity as perceived by 

the individual. On the other hand, as pointed out by the Supreme Court, "the complexity of the 

process, as upheld by a plurality of medical and psychological facilities […], sheds further 

light on the fact that this right belongs to the core elements for the development of individual 

and social personality, so as to strike a proper balance with the public interest in certainty of 

legal relations". 

A strict judicial assessment of both the means leading to such modification and of the fact that 

such modification is final, is therefore unavoidable. In such respect, surgical treatment is only 

one possible option to ensure a person's complete physical and psychological well-being, by 

matching as close as possible the outer appearance with one's gender as acknowledged at 

birth. 

And the reference, provided by Art. 31 of Legislative Decree no. 150 of 2011, to the 

possibility ("When it appears necessary") of medical-surgical treatment to change one's 

sexual characteristics, must be read in light of this interpretation. In such provision, indeed, as 

many as thirty years after the enactment of Law no. 164 of 1982, the very legislator confirms 

that it is up to the judge to decide, as part of the proceedings concerning surgery authorisation, 

whether such surgery is actually necessary on a case-by-case basis. 

Resorting to the surgical modification of one's sexual characteristics may thus be authorised 

when aimed at safeguarding the right to health, which means whenever said modification is 

aimed at enabling a person to gain a steady physical and psychological balance, specifically in 

those cases where the discrepancy between physical and perceived gender is such as to 

determine a conflicting attitude and a refusal of one's physical structure. 

Based on the priority given to the protection of an individual's health over matching physical 

and registered gender, surgical treatments must not be construed as a necessary prerequisite to 

access the gender amendment process, but rather as a possible means to gain a condition of 

thorough physical and psychological well-being. 

Hence, the interpretation process outlined above recognizes that the provision at issue ensures 

the right to gender identity, as expression of the right to personal identity (Art. 2 Cost and Art. 

8 ECHR) and is, at the same time, a means for a complete fulfillment of the right to health, 

which is constitutionally guaranteed as well. 

In light of the foregoing 
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THE CONSTITUTIONAL COURT 

based on the reasons stated above, declares the issue of constitutionality of Art. 1, par. 1 of 

Law no. 164 14 of April 1982, (Rules on the rectification of gender assignment), raised by the 

Court of Trento in the above Court order, to be groundless, with reference to Arts. 2, 3, 32, 

117 par. 1 of the Constitution, the latter with specific reference to Art. 8 of the European 

Convention for the protection of human rights and fundamental freedoms, signed in Rome on 

4 November 1950, ratified and implemented by Law no. 848 of 4 August 1955. 

Handed down in Rome, at the offices of the Constitutional Court, Palazzo della Consulta, on 

21 October 2015. 

Signed: 

Alessandro CRISCUOLO, President 

Giuliano AMATO, Drafter 

Gabriella Paola MELATTI, Court's Clerk 

Filed with the Court's Clerk office on 5 November 2015. 

Head of the Court's Clerk office 

Signed: Gabriella Paola MELATTI 


