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1. INTRODUCTION

Trans people’s difficulty in accessing employ-
ment and occupation, as well as problems with
job retention, is acute across all of the Europe-
an Union (EU). The EU-wide 2012 LGBT Sur-
vey' conducted by the European Union Agency
for Fundamental Rights (FRA) has shown that
only 51% of trans respondents were in paid
employment (full- and part-time) in compari-
son with 68.4% in the general population.?

This problem of employment exclusion, as well
as discrimination on the work floor, is deter-
mined by two key factors:

(i) Inadequate or no protection against dis-
crimination and a lack of appropriate
measures to promote equality for trans
people in employment;

(ii) Legal hindrances towards (or an outright
inability to obtain) a change of name and
gender on identification documents, as
well as on other relevant documents such
as educational achievement certificates.

The success of employment equality measures
for trans people hinges primarily on the quali-
ty of a state’s legal gender recognition and the
robustness of its equality legislation. Indeed,
without quick, transparent, and accessible pro-
cedures to change identification documents
and other employment relevant documents,
trans people’s EU employment and citizenship
rights are bound to remain inadequate.

In view of the above, this publication makes
the case for enhanced EU efforts to address
legal gender recognition as a precondition
for employment equality for trans people. It
is good that the EU is increasingly interested
in addressing trans equality issues through
legislation and policy, and has included gen-
der identity firmly in its plans for a new EU
non-discrimination infrastructure.’

However, in its advocacy, Transgender Europe
(TGEU) has repeatedly indicated that trans
people will continue to be denied the ability to
fully enjoy their EU rights if national legisla-
tion regulating gender recognition continues
to place hardships on trans people. The lack
of just legislation effectively hinders or even
eliminates the possibility for a sizable group of
trans people to have their documents amend-
ed to match their gender identity. Thus, it is
important for the EU to adopt comprehensive
and specific measures in this regard, and to
work closely with civil society and member
states on this matter.

This publication builds on TGEU’s previous
work on anti-discrimination and legal gender
recognition in Europe. It provides an overview
of current EU employment equality legislation
tackling discrimination against trans persons
and gives an analysis of how current national
legislation regulating the change of names and
gender markers on official documents of trans
people impacts their enjoyment of employment
and citizenship rights. This document also pro-
vides a checklist to assess whether member
states have adequately implemented EU law as
it applies to trans people, and outlines current
good practices across the Union. The end of
this document also contains six sets of recom-
mendations setting out concrete action items
for the EU, governments, companies/employ-
ers, trade unions, equality bodies, and trans
rights organisations.



2. SITUATION OF TRANS PEOPLE VIS-A-VIS EMPLOYMENT IN THE EU

‘Research is still quite limited, but the statistics available show a bleak situation. The Engendered
Penalties study found that 23% of the respondents felt the need to change their jobs because
of discrimination experienced on grounds of their gender identity. Only about 30% were treated
with dignity by co-workers; 10% experienced verbal abuse and 6% were physically assaulted.
Forty-two percent of respondents not living in their preferred gender role did so because they
were afraid of losing their jobs. In a Scottish study, 37% of the respondents were on unemploy-
ment benefits. Research from Finland showed similar findings. Seventy-seven percent of trans-
gender employees did not tell their employers about their gender identity, and about 50 % of the

respondents found this to be stressful.’

Thomas Hammarberg, Commissioner for Human Rights (2009)*

2.1 Situation of trans people vis-a-vis
discrimination in employment and income
Since the Commissioner for Human Rights
launched the ground-breaking Human Rights
and Gender Identity Issue Paper in 2009, a
number of improvements in some areas were
registered. However, the extent of discrimina-
tion experienced by trans people, including in
the spheres of employment and occupation, re-
mains high, and is unlikely to decrease unless it
is systematically addressed.

Indeed, in the FRA LGBT survey, one in three
trans respondents felt discriminated against
because of being trans when looking for a job
(37%) or at work (27%). Moreover, ‘[t]rans re-
spondents were more likely to say they had felt
discriminated against because of being trans in
the year preceding the survey in employment —
particularly when looking for a job — than in
any other area of social life covered by the sur-
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vey.

The FRA Trans Report’ shows the extent of
employment discrimination against trans re-
spondents and indicates that the number of
trans people looking for a job is lower than
it should be, ‘as discrimination in the labour
market may discourage them before they even
try to access it.” Furthermore, the analysis of
data showed that only 16% of all trans re-
spondents were generally ‘out’ about being
trans at their workplace. The rest of the trans
population are either selectively ‘out’ (40%) or
generally ‘in the closet’ (44%). Cross dressers
and gender variant respondents being among
those most likely to be generally closeted, due
to a concrete fear of discrimination.

Unemployment and poverty among trans peo-
ple are of great concern and require urgent at-
tention. Twenty-five percent of trans respon-
dents were not in employment, and another
24% were students. The unemployment rate
is even higher among trans women at 38%.
The survey also shows that in terms of income,
trans respondents are significantly poorer than
the general population. In fact, trans people
are more likely to fall in the bottom income
quartile (36%) and are less likely to report in-
comes in the top income quartile (19%). Of
all trans people, trans men are the most like-
ly to fall in the bottom income quartile (45%)
and are less likely to report incomes in the top
quartile (10%).

2.2 Reasons for discrimination in access to
employment

Importantly, the FRA Trans Report identified
a statistical correlation between the quality of
public policy and legislation, and the levels of
discrimination experienced by trans people.
In fact, positive trends were recorded within
those member states that adopted widespread
positive measures to promote and respect the
human rights of trans people. In comparison,
in those member states where positive mea-
sures were rare, trans people were 2.5 times
more likely to stay ‘in the closet’ at their work-
place.

Because EU legislation refers specifically to
‘gender reassignment’ (see Chapter 3), as many
as 50% of trans respondents, who cannot or



do not want to undergo medical gender reas-
signment, are likely not to be covered by cur-
rent EU law tackling employment discrimi-
nation. This figure alone confirms how much
remains to be done for equality legislation to
fully work for trans people, and the efforts that
need to be undertaken to ascertain that future
legislation delivers the legal equality that trans
people deserve.

In their study about the workplace experience
of trans persons before and after their transi-
tion, Schilt & Wiswall found that while trans
persons ‘have the same human capital after
their transitions, their workplace experienc-
es often change radically.’® Particularly trans
women may experience a loss of authority
and pay, and often harassment and termina-
tion. These findings generally illustrate how
discrimination against trans people is often
multi-dimensional in its nature, where sexism
and transphobia intersect, possibly with other
forms of discrimination. The Commission and
member states need to pay greater attention to
the gender identity pay gap and aim to rectify
1t.

Additionally, similar to women’s experience of
a heightened risk of dismissal and employment
discrimination during pregnancy and materni-
ty, trans people often experience discrimina-
tion during and around their transition pro-
cess(es). A 56-year-old trans man provided the
following testimony to the FRA LGBT Survey:
‘The job where I transitioned I was fully out as
trans. I was dismissed from my job one week
before I had a hysterectomy. [...] In subsequent
jobs I have not been out at work because of
this experience.’

A reoccurring theme in trans people’s experi-
ence of discrimination is how the mismatch
in ID documents and lived gender identity be-
comes a barrier for trans job seekers. A trans
woman from Belgium describes her experience:
‘T used to apply for jobs with my female name. I
knew I would have to tell my future employers
that I was a transgender person at some point
but I feared being judged. Even in interviews
where the issue was not discussed I still felt
pressured because I knew I would have to pro-
duce my identity card and my health insurance

card [should I be offered the job]. The situa-
tion was particularly dire at the employment
centre because they refused to use my female
name since it wasn’t on my identity card or my
health insurance card. I had to explain every-
thing from the beginning at each meeting with
a different counsellor. When I applied for jobs
via the employment centre’s Internet website,
or when the employment centre sent my CV
to potential employers, I had to use my male
name. That exposed me to discrimination [be-
cause I have a female appearance].”

Similar cases were documented by TGEU and
ILGA-Europe and included in their submis-
sions to the European Commission.®

2.3 Impact of invasive/harmful requirements

in gender recognition legislation

This assessment of discrimination would not
be complete without a reflection on how em-
ployment and income gaps are further com-
pounded by the invasive/harmful requirements
contained in current legislation on gender rec-
ognition. TGEU’s Trans Rights Europe Map
2014 shows that within the EU, as many as
seven countries do not have proper procedures
in place to recognize trans people’s gender
identity. Indeed, no possibility exists in Ire-
land to change one’s officially registered gen-
der. Furthermore, in Bulgaria, Cyprus, France,
Hungary, Lithuania, and Slovenia, the lack
of an established legal framework about the
change of name and gender marker for trans
people leads to legal uncertainty. It means that
by and large trans people in these countries are
stuck with documents that mismatch their gen-
der identity. Nonetheless, in these, as in the re-
maining 21 countries, trans people are required
to submit to various invasive examinations re-
lated to a diagnosis of ‘gender identity disor-
der’ or an equivalent psychological opinion (23
MS); medical interventions (18 MS); sterility
(12 MS), and a single marital status (11 MS).
Twenty-one member states also prohibit mi-
nors from accessing legal gender recognition.’

At the time of their formulation, these require-
ments may have been acceptable, but they are
now regarded as clear violations of trans peo-
ple’s rights and, thus, pose a barrier to trans



equality in many areas of life, not least their
citizenship rights. They leave many trans peo-
ple trapped in a dilemma of on the one hand,
lacking gender-matching identification doc-
uments, and, on the other, having to give up
physical integrity, the ability to procreate and/
or their marriage or registered partnership. A
mandatory ‘gender identity disorder’ diagnosis
or an equivalent medical opinion is a source
of significant distress for many trans people,°
intensifying stigma and discrimination. In a
number of countries, trans people may also be
obliged to go through a ‘real-life test, mean-
ing that they have to live for a set period of
time according to their gentder identity before
they can request a change of name and gen-

der on official documents, an experience that
further increases their vulnerability in employ-
ment and other spheres.

Additionally, the change of documents can
come at a high financial cost in medical and
legal fees, often following long waiting times,
without any guarantees that the judge or com-
petent authority presiding over their case will
be sympathetic to their request and approve
the requested changes.

3. EU TRANS EMPLOYMENT EQUALITY LEGISLATION IN A NUTSHELL

Even though the Treaty on the Functioning of
the European Union (TFEU) and the EU Char-
ter of Fundamental Rights do not mention
gender identity discrimination explicitly, trans
people are included within the EU’s legal pro-
tections against discrimination. In fact, in 1996,
the CJEU clarified that ‘gender reassignment’
falls under the wider definition of the category
of sex. Since then, that judgement has served as
a basis for the inclusion of reference to ‘gender
reassignment’ in EU gender equality legislation.
This also extends to Directive 2004/113/EC",
which establishes the right to equal access for
women and men to goods and services.'> More
recently, gender identity (asylum qualification
and victims’ rights) and gender expression (vic-
tims’ rights) were introduced into EU law ex-
plicitly.

3.1 Case-law of the Court of Justice of the
European Union

The CJEU was presented with three cases re-
garding discrimination against trans people,
and delivered corresponding preliminary rul-
ings on the interpretation of the Treaty and
secondary law provisions on equal treatment
of men and women in the field of employment
and occupation. These rulings lead the way to
the inclusion of ‘gender reassignment’ in the
scope of EU gender equality law. In the case of

P v. S and Cornwall County Council the CJEU
established the principle of coverage of ‘gender
reassignment’ under gender equality legislation
for women and men. In the K.B. v Nation-
al Health Service Pensions Agency and in the
Sarah Margaret Richards v. Secretary of State
for Work and Pensions cases, it elaborated that
principle and reaffirmed it within the scope of
EU sex equality law. So far, all of the cases that
reached the court involved trans persons who
had undergone gender reassignment treatment.
This means that until now the Court remains
silent on the rights of those trans people who
do not intend to or cannot undergo such treat-
ment.

(i) P v S and Cornwall County Council®® was
a watershed case that clarified that Direc-
tive 76/207/EEC, which prohibits direct
and indirect discrimination based on sex
in employment, vocational training and
promotion, and working conditions, ap-
plies also to trans people.

P (the applicant) was a British education-
al manager who was dismissed while on sick
leave recovering from her gender reassignment
surgery. She took a case to court claiming that
she was discriminated against on the grounds

of sex. The CJEU ruled that the scope of the
Directive was not simply limited to ‘discrimi-



nation based on the fact that a person is of
one or other sex’ and that its purpose and
the rights which it seeks to safeguard include
discrimination arising ‘from the gender reas-
signment of the person concerned’. The Court
recognised that discrimination against trans
people ‘is based, essentially if not exclusive-
ly, on the sex of the person concerned. Where
a person is dismissed on the ground that he
or she intends to undergo, or has undergone,
gender reassignment, he or she is treated un-
favourably by comparison with persons of the
sex to which he or she was deemed to belong
before undergoing gender reassignment’, con-
cluding that ‘[t]o tolerate such discrimination
would be tantamount, as regards such a person,
to a failure to respect the dignity and freedom
to which he or she is entitled, and which the
Court has a duty to safeguard.

The Court did not define gender reassignment
or what it entails, but instead focused on the
implications of transitioning.

(i1) K.B. v National Health Service Pensions
Agency™ concerned a woman living in a
long-term relationship with a trans man.
She claimed that the UK’s denial of wid-
ower’s pension scheme to her partner in
case of her death constituted a breach of
the EU principle of equal treatment be-
tween women and men (EC Treaty Article
141), and its implementation in the nation-
al law of member states (Directive 75/117/
EEC). K.B. supported her argument by the
fact that in the UK, trans persons were not
allowed to marry, even following gender
reassignment and that therefore the mar-
riage requirement amounted to a form of
indirect discrimination.

In its judgement, the CJEU ruled that ‘[b]ene-
fits granted under a pension scheme which es-
sentially relates to the employment of the per-
son concerned form part of the pay received
by that person and come within the scope of
Article 141 EC’ as does ‘a survivor’s pension
provided for by such a scheme’; and that while
‘[t]he decision to restrict certain benefits to
married couples while excluding all persons
who live together without being married is ei-
ther a matter for the legislature to decide or a

matter for the national courts as to the inter-
pretation of domestic legal rules [...] there is
inequality of treatment which [...] affects one
of the conditions for the [...]necessary precon-
dition for the grant of such a pension: namely,
the capacity to marry’.

The significance of this case comes from the
fact that, in effect, the Court clarified the sep-
aration of competences between the EU and
member states. While member states remain
free to decide on matters of national compe-
tence as established in the Treaty, they cannot
use their national legislation or policy to limit
protection on the basis of gender reassignment
as it emanates out of EU laws.

(iii) The Court in the subsequent case of
Richards adopted the same reasoning.
Sarab Margaret Richards v. Secretary of
State for Work and Pensions" regarded
a trans woman, who had legally changed
her gender marker to female, and who ar-
gued that the UK’s Gender Recognition
Act 2004 establishing in certain cases a
pensionable age based on the birth sex
constituted a violation of the EU princi-
ple of equal treatment between men and
women in social security (Directive 79/7/
EC). In her case, the pensionable age was
at the age of 65 years (as for men) rather
than 60 (as for all other women).

The CJEU ruled that: ‘Article 4(1) of Direc-
tive 79/7/EC must be interpreted as preclud-
ing legislation which denies a person who, in
accordance with the conditions laid down by
national law, has undergone male-to-female
gender reassignment entitlement to a retire-
ment pension on the ground that she has not
reached the age of 65, when she would have
been entitled to such a pension at the age of 60
had she been held to be a woman as a matter
of national law’.

3.2 The Gender Recast Directive'®

The Gender Recast Directive (2006/54/EC)
was adopted and entered into force in 2006.
Member states and European Economic Area
(EEA) countries had until 15 August 2008 to
implement its provisions, which represent a



substantive change, compared with earlier Di-
rectives recast into this law. Among the novel
aspects of the Directive is its prohibition of dis-
crimination on the ground of gender reassign-
ment.

This Directive is especially significant for trans
people as, within the process of recasting CJEU
rulings, Recital 3 included a direct reference
to trans people through an inclusion of the
Court’s decisions related to gender reassign-
ment, stating that:

‘The Court of Justice has held that the scope of
the principle of equal treatment for men and
women cannot be confined to the prohibition
of discrimination based on the fact that a per-
son is of one or other sex. In view of its pur-
pose and the nature of the rights which it seeks
to safeguard, it also applies to discrimination
arising from the gender reassignment of a per-

b

SO1.

The material scope of this Directive covers:

® Access to employment, self employment and
occupation, including promotion; vocatio-
nal training and retraining; employment in-
cluding promotion and dismissal; member-
ship of, and involvement in an organisation
of workers or employers, or other professio-
nal organisations;
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e Working conditions, including pay;

® Occupational social security schemes, inclu-
ding pensions, sickness, invalidity, industrial
accidents and professional diseases, and un-
employment benefits.

This Directive applies to all workers in both
the public and private sector, and protects
them against discrimination (both direct and
indirect), harassment (including sexual harass-
ment), instruction to discriminate, discrimina-
tion related to pregnancy and maternity leave,
and victimisation. Furthermore, member states
are requested to set up an equality body (or
bodies) at the national level ‘for the promotion,
analysis, monitoring, and support of equal
treatment of all persons without discrimina-
tion on grounds of sex’ which must cover gen-
der reassignment.

Like other EU Directives, this law is directly
applicable and individuals can refer cases to
their national and local courts, even if national
law does not include a direct reference to gen-
der reassignment.



4. EXCEEDING THE MINIMUM REQUIREMENTS FOUND IN EU LAW

‘Ours is politics of conviction. We are not doing this because the polls say that our support will
grow if we champion trans rights. We are doing it because we are committed to ensure a space
for all trans people to feel safe, to feel welcome, to be able to exercise their full rights and be
themselves without having to think twice about anything, without fear of reprisal, harassment or

violence.’
Helena Dalli, Maltese Minister for Civil Liberties (2014)"

A number of member states have shown ini-
tiative and have exceeded the minimum re-
quirements of the Gender Recast Directive
(2006/54/EC) and are investing in trans people
to be more included in society and protected
against discrimination, harassment, and vio-
lence. Likewise, a number of laws facilitating
legal gender recognition have emerged and
these should serve as an inspiration for nation-
al governments that want to revise their laws.
In 2011, ILGA-Europe and TGEU published a
Human Rights and Gender Identity Best Prac-
tice Catalogue' containing references to many
laws, policies, and practices that can inspire
positive change, and which were based on the
Commissioner’s Human Rights and Gender
Identity Issue Paper’s (2009) 12 recommenda-
tions covering the major life course challenges
faced by trans people. Since then, a number of
additional good practices have emerged and
are worth a mention.

(i) Three major legislative developments took
place during 2013-14: Denmark became
the first country to drop all invasive and
medical requirements in its legal gender
recognition procedure and instead bases
its procedures on self-determination; Mal-
ta became the first country in Europe to
enshrine gender identity in its constitu-
tion’s anti-discrimination article; Norway
and Finland adopted far-reaching anti-dis-
crimination legislation on the grounds of
gender identity and gender expression,
setting a model for other governments
regarding anti-discrimination legislation
protecting trans people in all spheres
of life." Additionally, a Gender Identity,
Gender Expression and Sex Character-
istics Bill was presented in the Maltese
parliament. This bill spells out the ways
in which governmental institutions are
obliged to proactively implement the

‘right to gender identity’ and simplify the
process of changing legal documents in
order to enact the protections enshrined
in Malta’s constitution.?

In a global context, several governments
have made strides in trans rights. Australia
adopted ground-breaking Sex and Gender
Guidelines regulating how sex and gender
are recorded and handled by its depart-
ments and agencies. The Office of Human
Rights of the District of Columbia mount-
ed a highly visible Transgender and Gen-
der Identity Respect Campaign.*' Within
the EU, the Berlin State Office for Equal
Treatment and Against Discrimination im-
plemented a project to improve trans peo-
ple’s access to employment. This project
looked at how companies can be attrac-
tive employers to trans individuals and
identified ways that a company can effec-
tively support transition. It also examined
what transgender people require in their
professional lives to achieve self-empow-
erment. The results were published in an
accessible reader.?” Furthermore, since
2013, the International Day against Ho-
mophobia and Transphobia (IDAHOT)
Forum has become an annual event or-
ganised by national governments to ad-
dress policy and legislative issues related
to sexual orientation and gender identity,
including a member states’ call for prog-
ress on LGBT issues at the EU level, and
pledges for domestic improvements.

(i)

A set of recommendations for governments,
social partners and civil society is available at
the end of this Toolkit, proposing various ac-
tion points to guarantee greater equality for
trans people in the field of employment and
occupation.



5. CHECKLIST: MAKING THE GENDER RECAST DIRECTIVE WORK
FOR TRANS PEOPLE

The first part of this checklist aims to spell out the minimum criteria that EU member states & EEA
countries had to comply with by the implementation date of the Gender Recast Directive (15 Au-
gust 2008). The second part of the checklist provides a set of current good practices already imple-
mented by some member states, and should serve as a stimulus to exceed the minimum standards
required by the Gender Recast Directive. The last section of the checklist enumerates the steps nec-
essary for member states to offer legal gender recognition, a demonstrated prerequisite to ensuring
equality for trans persons in employment and occupation.

TGEU strongly recommends that member states and the Commission use this comprehensive
checklist to evaluate compliance with the Gender Recast Directive on national level.

5.1 Minimum criteria®

Trans people are included in the interpretation of employment non-discrimination legislation based on the grounds of sex:
- Implicitly through interpretation by domestic judges/other administrative institutions, or
- Explicitly through an express reference to ‘gender reassignment’ in legislation.

Trans people benefit from the full extent of protections established in the Directive, i.e.:

- The full material scope, namely, conditions for access to employment, self-employment
and occupation, including promotion and dismissals;, membership and involvement in
an organisation of workers or employers or other professional organisations, and
working conditions, including pay; and

- Against all forms of discrimination, namely, direct or indirect discrimination, harassment
and sexual harassment, as well as any less favourable treatment based on a person’s
rejection of or submission to such conduct; instruction to discriminate against persons
on grounds of sex including gender reassignment; any less favourable treatment related
to pregnancy or maternity leave, and pay discrimination.

Trans individuals are included in sick and invalidity schemes and employers make such schemes available.

Where the retirement age for men and women varies, the retirement age for trans individuals is based on their gender identity
and not on their birth sex.

Trans individuals and their spouses/partners can avail themselves of occupational social security schemes and
pensions schemes; and such schemes cover industrial accidents and professional diseases, and unemployment benefits.

Gender mainstreaming is used as a tool to ensure full gender equality in practice, and such measures are extended to
trans people.

Trans people are included within the remit of the national [gender] equality body.

No laws, regulations and/or administrative provisions exist that are contrary to the principle of equal treatment of trans people
as stipulated in the Directive.

5.2 Good practices

Equality legislation implementing the Directive into national law and/or consolidated national anti-discrimination legislation
includes an express reference to:

- The right to self determined gender identity;,

- The right to gender expression; and

- Intersectional or multiple discrimination.
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Equality legislation makes an express reference to the periods of gender reassignment and:

- Prohibits discrimination and dismissal relating to an absence from work due to gender
reassignment;

- Prohibits discrimination against someone based on the fact that this a person intends to
undergo, is undergoing, or has undergone the process (or part of the process) of gender
reassignment; and

- Covers absences from work in order to undergo and recover from gender reassignment within
the scope of sick leave.

The collection of information about an applicant's gender identity, gender expression and/or gender reassignment during the
selection process, whether during the application or interview stage is prohibited (unless such information is solely used for
employment equality monitoring purposes and follows strict rules against data disclosure and discrimination).

The unconsented disclosure of personal details related to the person’s gender identity, gender expression or gender reassign-

ment, as well as the disclosure of the gender history or former name to employers, fellow employees and/or clients is prohibited.

The national [gender] equality body has a wide mandate ensuring that:

- Discrimination does not occur in any area of life in society;

- Equal rights and opportunities for trans people are actively promoted, and

- It is able to provide advice and other support so as to help enable anyone who was subjected to
discrimination to claim their rights.

Dialogue between trans organisations and other entities, such as public bodies, trade unions, and any other organisations focu-
sing on combating discrimination on the basis of gender identity and gender expression is encouraged.

The right to gender identity and gender expression are included in public awareness raising campaigns explaining the provisi-
ons of the law.

Specific attention is paid to ensure that trans people are reached through targeted awareness raising campaigns.

Any policies and practices that may directly or indirectly discriminate against or disadvantage trans people are considered con-
trary to equality legislation and public policy.

Proactive statutory duties to ensure trans equality mainstreaming across the government are introduced.

Public authorities make active, targeted, and systematic efforts to promote equality irrespective of gender identity and/or gen-
der expression.

An equality policy framework covering the right of gender identity and gender expression is adopted and it contains measurable
targets on employment inclusion of trans people.

5.3 Legal gender recognition

Legal gender recognition procedures, based on the right to self-determination, are quick, transparent and accessible and meet
the criteria established in TGEU's Legal Gender Recognition in Europe (2013) Checklist Gender Recognition Legislation.

Changes to employment and educational related documents reflecting a change of name and gendered information are possible
without legal gender recognition.

Change of name and gendered information on documents issued by public or private institutions/organisations extends also
retroactively to:

- Birth certificates;

- Identification documents (including ID Cards, Driver’s Licences and Passports);

- Social security numbers (in countries where they are gendered);

- Educational certificates;

- Employment certificates/documentation, and

- Other documentation that may be relevant for the purposes of employment and occupation.
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6. MONITORING THE IMPLEMENTATION OF GENDER

EQUALITY DIRECTIVES

The Commission Staff Working Document
(2010) outlines Commission actions for the
implementation of the Strategy for Equality
between Women and Men 2010-2015. It ac-
knowledges the need to give due attention to
gender identity, and mandates that the Com-
mission take the following actions:*

Key Actions

e Monitor the correct implementation of EU
equal treatment laws with a particular focus
on Directives 2004/113/EC and 2006/54/
EC.

® Monitor the extent to which gender has
been taken into account in applying the
non-discrimination directives.

Outcomes

¢ In line with the jurisprudence of the Europe-
an Court of Justice on gender identity and
gender discrimination, the Commission will
pay particular attention to this aspect in the
overall monitoring of the implementation of
the relevant Directives and notably in the
reporting on the application of Directive
2004/113/EC on equal treatment between
men and women in the access to and supply
of goods and services.

e Present a report on application of Directive
2006/54/EC.

In view of the above, TGEU and ILGA-Europe
have submitted thorough documentation to
the European Commission detailing the experi-
ence of discrimination of trans people in ways
that contradict both Directives.?* The Commis-
sion has failed to publish its report regarding
Directive 2004/113/EC. In the report’s absence,
on 16 April 2013 the European Parliament ad-
opted a resolution on Directive 2004/113/EC
which acknowledged that ‘in line with Court
of Justice of the European Union jurisprudence,
discrimination against transgender people and
discrimination on grounds of gender identi-
ty may amount to discrimination on grounds
of sex in policy and legislation in the field of
equality between women and men’ and called
on the Commission to: ‘take into consideration
[...] access to medical goods and services, in
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particular access to [...] gender reassignment
treatment;’ and ‘in line with Court of Justice
case-law, fully to include discrimination on
grounds of gender identity in future policy
and legislation in the field of equality between

women and men’.%’

6.1 Implementation review of the Gender
Recast Directive

With regard to the Gender Recast Directive
(2006/54/EC), member states had until 15
February 2011 to communicate to the Com-
mission all the information necessary for it to
draw up a report. Following its analysis, the
Commission published its first report on 6 De-
cember 2013.2% In its assessment of the newly
introduced protections afforded to trans peo-
ple, the Commission acknowledges that ‘[v]ery
few member states have explicitly transposed
this novelty’, even though it does not clearly
indicate the minimum threshold of implemen-
tation that it is expecting. The Commission did
not reflect on the submissions by TGEU and
ILGA-Europe* and has limited its assessment
to whether ‘gender reassignment’ is referred
to in the legislation, without clarity as to how
far it intends to look into other areas of im-
plementation (if at all). As it indicates in the
report, the Commission will continue to seek
clarifications and to demand detailed informa-
tion about the transposition, thus ensuring the
implementation of all the Checklist’s minimum
criteria.

The 2011 Trans and Intersex People Report,
commissioned by the European Commission,
found that nine equality bodies self-assessed
that they were not adequately mandated to
tackle discrimination on the grounds of ‘gender
reassignment,” a minimum criteria of the Di-
rective.’® This translates directly into a lack of
awareness about existing protections, especial-
ly since as many as 58% of trans respondents
to the FRA LGBT survey did not know that
trans-related employment protection existed
in their country.’® The Commission needs to



look into this issue and ensure that all member
states have a mandated equality body to en-
sure the rights related to gender reassignment.

Current invasive/harmful requirements needed
to obtain legal gender recognition have a clear
impact on the employment prospects and ex-
perience of discrimination by trans people (see
Chapter 2). In light of this, the European Com-
mission must ensure that member states’ laws
cease to require invasive/harmful burdens on
trans people, based on the principle of equal
treatment of trans people as stipulated in the
Directive. Similarly, in view of the findings of
the FRA LGBT Survey with regard to trans
people’s risk of poverty even when employed,
it would be opportune for the Commission to
extend its assessment on pay discrimination
to gender reassignment, ensuring that trans
people are not subject to direct or indirect
discrimination in this regard.

6.2 Looking ahead

The EU needs to review its own language and
approaches to the equality of trans people. It
should broaden its interpretation of the con-
cept of gender reassignment so as to include
protection for trans people who cannot or
choose not to undergo gender reassignment. It
should also adopt standard language around
gender identity and gender expression. This
would remove ambiguity around who is or is
not included within the scope of the legislation,
and also respond to requests from EU member
states in the Call for Comprehensive Approach
(2013)3? and the Declaration of Intent (2014)%,
from the FRA in its LGBT Legal Analysis
(2008)**, and from LGBTI civil society.

Such a revision would also ensure coherence
between the EU’s external and internal policy.
Indeed in 2013, the EU adopted far-reaching
LGBTI External Action Guidelines,>® which
clearly commit it to protecting transgender
persons against discrimination, based on the
EU founding principles of equality.

In its Orientation Paper on the High Level
Group on Non-Discrimination, Equality, and
Diversity from November 2014, the Commis-
sion includes gender identity in its mission to
combat discrimination on the grounds of gen-
der.’® This approach must become the new
standard.

The work of the High Level Group, as well
as the successor to the Strategy for Equality
between Women and Men 2010-2015, shall
demonstrate how to transpose these ideas into
a concrete inclusion of a trans perspective in
employment and other areas. This should
translate into the issuance of guidelines speci-
fying how trans people are covered under ‘sex’
discrimination according to the Gender Recast
Directive, as called for by the European Par-
liament.?” It should also include a set of specif-
ic measures to ensure that gender recognition
regulations in member states do not undermine
such protection but enable trans people’s equal
access to employment.



7. LEGAL GENDER RECOGNITION: A PREREQUISITE FOR

EMPLOYMENT EQUALITY

‘As the survey has shown, obtaining identity documents matching their gender identity and
expression is a problem that hinders normal social life for many trans respondents. EU Mem-
ber States should ensure the full legal recognition of a person’s preferred gender, including the
change of first name, social security number and other gender indicators on identity documents.
[...] EU Member States should fully recognise documents and decisions issued by other EU
Member States in the area of legal gender recognition, to facilitate the enjoyment of trans per
sons’ right to freedom of movement in the EU.

European Union Agency for Fundamental Rights (2014)%

The FRA Trans Report clearly demonstrates
that the lack of identity documents that con-
form to one’s gender identity or gender ex-
pression can be one of the main reasons for
the occurrence of discrimination in the first
place. Indeed ‘[o]ne in three trans respondents
felt discriminated against when showing their
identification card or other official document
that identifies their sex” while ‘almost nine in
10 (87%) say that easier legal procedures for
gender recognition in their preferred gender
would help them to live a more comfortable
life” Invasive/harmful requirements for gen-
der recognition in legislation are, therefore, a
source of structural discrimination towards
trans people’s employment rights and freedom
of movement within the EU.

Until now, the Commission has taken the view
that the EU is not competent to address the
civil status of trans persons and the require-
ments for legal gender recognition at the mem-
ber state level. On its own merits, this position
may be justified, but the bleak reality trans
people face calls for proactive measures.

7.1 Applicability of CJEU reasoning to legal
gender recognition

In the case of K.B., the CJEU adopted a similar
view to the Commission, limiting the scope of
its decision to the question at hand. It merely
referred to the impossibility for the plaintiff to
marry (as UK law at the time only allowed for
the marriage of persons of a different sex) due
to the fact that the sex on a person’s birth cer-
tificate could not be rectified other than in very
exceptional cases. Admittedly, in that case the
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CJEU did not request the UK to amend nation-
al gender recognition legislation, but instead
limited itself to request that EU laws apply to
this and similar cases irrespective of the fact
that trans people could not meet the require-
ments at stake.

Paraphrasing CJEU Advocate General Ruiz-Ja-
rabo Colomer’s reasoning in K.B. to the issue
of legal gender recognition, one could argue
that: until member states adopt the necessary
legislation enabling trans people to rectify their
legal documents to match their gender identity,
the national court — which is also a Commu-
nity court — must ensure, in accordance with
national law, that the discrimination to which
trans people are subject does not have any re-
percussions for the rights which they derive
from the Treaty.*

7.2 Legal gender recognition and freedom of
movement

Trans people are also workers, students, and
family members of persons moving across the
Union. Access to adequate legal gender recog-
nition is also an issue of EU citizenship and
free movement rights. There are a number of
precedents concerning civil status documents,
the principles of which could be relied upon
when arguing for the existence of an EU right
to proper documentation, in particular, and for
the right to legal recognition of gender identity
in general.

The CJEU clearly set out that the Treaty arti-
cles on citizenship preclude ‘national measures
which have the effect of depriving Union cit-



izens of the genuine enjoyment of the sub-
stance of the rights conferred by virtue of that
status’.*® Such measures may, for instance, be
national rules on how a person’s name is re-
corded in civil status documents. After all, ‘a
person’s name is a constituent element of his
identity and of his private life, the protection
of which is enshrined in Article 7 of the Char-
ter [...] and in Article 8 of the [ECHR]’. The
latter can be claimed also with regard to gen-
der identity.*! In this vein, the European Parlia-
ment called on the ‘Commission and Member
States [...] [to] study whether restrictions in
place for the change of civil status and identity
documents for transgender people harm their

ability to enjoy their right to free movement’.*?

The European Commission could also take
a bolder step, and explore the possibility of
recasting existing legislation regarding citi-
zenship and freedom of movement in the EU.
This recast should take into account CJEU de-
cisions regarding the right to recognition of
one’s name and personal characteristics, and
their adequate registration (non-trans specif-
ic). In doing so, trans people’s rights should be
protected in that process.

7.3 EU external - internal coherence

In 2013, the EU adopted far reaching LGBTI
External Action Guidelines, which state that,
‘[tlhe EU aims to promote and protect all hu-
man rights of LGBTI persons on the basis of
existing international legal standards in this
area, including those set by the United Nations
and the Council of Europe.* It also recognis-
es that: “‘The EU’s founding principle of equal
treatment also protects transgender persons
against discrimination.’

Within the guidelines, there are several spe-
cific references to legal recognition of trans
persons, including an unequivocal statement
that: ‘[a]ppropriate identity documents are a
pre-requisite to effective enjoyment of many
human rights. Transgender persons who do not
have identity documentation in their preferred
gender may as a result be exposed to arbitrary
treatment and discrimination at the hands of
individuals and institutions. No provision is
made in some countries for legal recognition

of preferred gender. In other countries, the re-
quirements for legal gender recognition may
be excessive, such as requiring proof of steril-
ity or infertility, gender reassignment surgery,
hormonal treatment, a mental health diagno-
sis and/or having lived in the preferred gender
for a specified time period (the so-called ‘real
life experience’)’. The guidelines then ask for
a proper assessment of the country’s situation:
‘la]re there procedures in place to recognise
a transgender [...] person’s gender identity in
official documents? Does the law and/or ad-
ministrative regulation permit this? Are these
procedures accessible, transparent, quick and
free from abusive medical and social require-
ments? Do they ensure privacy is protected by
prohibiting disclosure of the person’s legal gen-
der history? Do they legally provide for state
and non-state actors to change gender on job
references, certifications and similar?’

The Commission should take the incongruence
between external and internal policy as an op-
portunity to upscale the EU’s internal policy in
this field. It should creatively explore how to
best work with member states, using the open
method of coordination where the European
Commission leads a process of guidelines and
indicators, benchmarking and sharing of best
practice. Additionally, it should use the newly
founded High Level Group on Non-Discrimi-
nation, Equality and Diversity to prevent the
continued discrimination against trans people.
As a number of member states have willingly
declared their interest in enhancing trans rights
domestically,* this process would appear to be
feasible.



8. CONCLUSION

‘I know that many of you have been calling for a framework and initiatives in the LGBTI area for a
long time. Just a few weeks ago, Ms. Jourova stated that she intends to work with the incoming
Vice-President Frans Timmermans on an action plan with the Member States. And | think the

time has come for such a partnership.’

Martine Reicherts, EU Commissioner for Justice, Fundamental Rights and Citizenship (2014)*

In the past years, a lot of effort has gone into
building the case for giving greater attention
to the plight of trans people. However, trans
people remain systematically worse off in their
employment and economic experience than the
general population. Robust equality measures
covering all trans people and forward look-
ing gender recognition procedures need to be
swiftly enacted. TGEU and its member organi-
sations have been indicating that, as with other
minorities, equality for trans people requires
particular attention and specific measures. Fol-
lowing the various public calls made by mem-
ber states and the European Parliament, as well
as the recent European Commission commit-
ment to adopt an LGBTT action plan, it would
appear that there is currently a good moment
for concerted effort on trans rights.

The European Commission should take the
opportunity and adopt a holistic approach
to problems affecting trans people, ranging
from employment equality issues to EU citi-
zenship rights and gender recognition legisla-
tion. In doing so, it should work closely with
the Parliament, member states and civil soci-
ety to ensure that, at a minimum, its internal
policy standards (and those of member states)
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match its external standards on trans rights. In
view of the fact that the FRA Trans Report has
clearly indicated that a lack of or inadequate
legal gender recognition of trans people neg-
atively impacts their lives and their economic
prospects, it would stand to reason that legal
gender recognition is included in such mea-
sures as a domestic economic issue.

For their parts, member states should enact
measures to ensure employment non-discrim-
ination by meeting the criteria outlined in the
Checklist, and adopt gender recognition legis-
lation based on the right to self-determination.

Equality bodies should upscale their efforts
and collaborate with employers and trans civil
society to enhance the trans employment expe-
rience. They are in a key position to instigate
and support reforms leading to quick, accessi-
ble, and transparent gender recognition proce-
dures that are based on self-determination.



9. RECOMMENDATIONS: 10 THINGS TO DO

These sets of recommendations target the main players that can ensure equality for trans people
in the sphere of employment, namely the EU, national governments, companies/employers, trade
unions, equality bodies/NHRIs, and trans rights organisations. They refer back to the issues ex-
plored throughout the first part of this document and aim to foster cooperation and mutual sup-
port in the best interest of trans workers within the EU.

10 THINGS THE EU CAN DO*

Ensure that the current legal protection granted by EU law to those who intend to undergo, are undergoing,
or have undergone gender reassignment is extended to all trans persons in all EU member states, including
through a harmonised implementation of the cases P v. S and Cornwall County Council, K.B. v National Health
Service Pensions Agency, and Sarah Margaret Richards v. Secretary of State for Work and Pensions, as well as
the Gender Recast Directive (2006/54/EC).

Consider gender identity and gender expression as protected sub-categories of the rights regarding sex (with
a status equivalent to pregnancy and maternity) and name them expressly in legislation, strategies, policies,
action plans, and awareness-raising campaigns. This should be extended to any future legislation tackling em-
ployment equality between women and men, follow-up strategies to the Strategy for Equality between Women
and Men 2010-2015, and any other gender equality measure, including those combating gender stereotypes.

Adopt specific measures to tackle transphobia and discrimination on the grounds of gender identity and gender
expression in order to mitigate the high levels of discrimination suffered by trans people, as repeatedly con-
firmed by the reports published by FRA, most notably: Being Trans in the European Union - Comparative analysis
of the EU LGBT survey data (2014).

Adopt an LGBTI equality strategy with a strong commitment to trans equality, including specific measures and
targets in line with the Call for a Comprehensive Policy Approach at European Union Level and across the Euro-
pean Union on LGBT Issues, which was signed by several member states.

Take up the request of the Call for adequate ‘follow up [of] the Council of Europe Ministers’ Recommendations
on measures to combat discrimination on grounds of sexual orientation and gender identity’, the Recommenda-
tions of which include a commitment to:

i.  Areview of national gender recognition legislation ‘in order to remove abusive requirements’; and

ii. The possibility of a ‘change of name and gender in official documents in a quick, transparent and accessible way’ in-
cluding with regard to documents issued by non-state actors such as ‘educational or work certificates’.

Ensure that member states do not impede the freedom of movement of their trans nationals due to direct or in-
direct discriminatory provisions in access to identity cards or passport, including due to a misrepresentation of
their true identity.

Ensure that member states fully recognise documents and decisions issued by other EU member states legally
recognising gender identity to facilitate the enjoyment of trans persons’ right to freedom of movement in the EU.

Issue guidelines indicating how EU employment rights and the principle of freedom of movement need to be
guaranteed for trans people irrespective of national gender recognition legislation; and use the open method of
coordination or other available methods, to facilitate a process intended to assist member states to align their
national gender recognition legislation with current human rights standards.

Show leadership by including the grounds of gender identity and gender expression in the Staff Regulations’
non-discrimination article, as well as the privacy clause.

Issue calls for proposals under the Rights, Equality and Citizenship Programme 2014-2020 that include trans
equality initiatives within their scope, including express reference to the field of employment and/or legal gen-
der recognition.



10 THINGS GOVERNMENTS CAN DO"

10.

Implement international human rights standards without discrimination, explicitly prohibiting discrimina-
tion on the grounds of gender identity and gender expression, as well as multiple discrimination, either
within the framework of the domestic transposition of the Gender Recast Directive or the consolidation
of national anti-discrimination legislation. Such laws should cover conditions for access to employment,
self-employment and occupation, including: promotion and dismissals, membership of and involvement
in an organisation of workers or employers or other professional organisations, and working conditions
including pay.

Extend sick and invalidity schemes to trans people and ensure that employers make such schemes avail-
able. Recognise the age of retirement of trans individuals based on their preferred gender and not the
birth sex. Make available occupational social security schemes and pension schemes to trans individuals
and their spouses/partners in line with the jurisprudence of the CJEU as well as schemes covering indus-
trial accidents and professional diseases, and unemployment benefits.

Include the human rights concerns of trans people in the scope of activities of equality bodies and/or
NHRIs.

Introduce legislative or policy measures that provide access to change of name and/or gender on official
educational and employment certificates, and related documentation. Provide effective protection of the
right to privacy of trans people in the context of employment, in particular regarding employment appli-
cations, to prevent disclosure of their gender history or former name to their current employer, fellow
employees, and/or clients.

Ensure the establishment and implementation of appropriate strategies to prevent discrimination on
grounds of gender identity and gender expression in employment and occupation in both the public and
the private sector. These strategies should address identified concerns, and be periodically assessed
against indicators of equality.

Address the human rights of trans people, particularly the right to equality at the workplace, through spe-
cific human rights education training programmes and in-service courses, as well as awareness-raising
campaigns for the general public.

Involve and consult trans people and their organisations when developing and implementing legislation
and policies that concern them.

Develop research projects to collect and analyse data on the human rights situation of trans people in-
cluding discrimination and intolerance they encounter with due regard to the right to privacy of the per-
sons concerned.

Abolish any legal provisions, regulations, and administrative procedures that are contrary to the principle
of equal treatment of trans people.

Introduce proactive statutory duties to ensure equality mainstreaming across government and review pol-
icies and practices that may directly or indirectly discriminate against or disadvantage trans people.
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10 THINGS COMPANIES/EMPLOYERS CAN DO"

1.

10.

Adopt a clear policy on diversity and non-discrimination, with clear reference to gender identity and gender
expression; and covering all aspects related to the activities of the company. Such a policy should:

i.  Cover recruitment, employment, promotions, salary, leave, sick leave, family related benefits and other relevant
benefits;

ii. Containadetailed definition of non-discrimination and diversity, specifically covering harassment and victimisation;
iii. Apply to employees, service providers and customers alike; and
iv. Detail the internal procedure in place enforcing the provisions of the policy.

Review the recruitment and promotional processes of the company to ensure that the focus rests on the
competences and skills of the prospective employee and not their personal characteristics. It is suggested
that anonymous recruitment procedures be used. References to the policy should be clearly indicated in the
call for applications, and the job advert should be formulated in a language that is non-gender specific and
non-binary.

Adopt guidelines on matters that apply to trans people’s wellbeing at the workplace covering:
i.  Transition on the job;

ii. Self-determined coming out;

iii. Use of toilet, bathroom, changing room and other gendered facilities;

iv. Work clothes and dress code; and

v.  Privacy and protection against being outed.

Train human resource managers and other key personnel in diversity with an emphasis on trans issues, so
that they:

i.  Are aware of the particular aspects of trans people’s experiences;
ii.  Can conduct interviews, and manage employment relations in an informed and competent way; and
iii. Develop awareness that trans people, like others, have wide and diverse capabilities and talents.

Make the company policy known internally and externally through visibility on the website, inclusion in
newsletters, and in any other way that is appropriate.

Support the establishment of an employee resource group dealing with diversity issues, or [depending on
the size of the company] an LGBTI specific group encouraging the participation of trans employees, and
making sure that all trans employees know who their contact person is.

Work closely with and benefit from the knowledge of other entities (trans or LGBTI employee networks from
other companies and NGOs) dealing with trans workplace issues to exchange information, ensure that the
policies remain up-to-date, and to have access to current best practices.

Review and, where unnecessary, reduce usage of gender markers, binary categories, gendered uniforms
and/or gender segregation. Where gender segregated facilities are necessary, an option should be provided
to all individuals to make use of individual or collective facilities as preferred, no questions asked.

Encourage trans employees to be visible at work and collaborate with their employers on diversity and in-
clusion, leading the way for other employees.

Encourage trans employees to guide their employers to implement best practices.
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10 THINGS TRADE UNIONS CAN DO"

10.

Raise awareness within the trade union and ensure that in line with the Gender Recast Directive, gender
reassignment (which is increasingly understood as referring to gender identity and gender expression) is
included in the definition of sex. Trans rights must be explicitly addressed in the framework of the trade
union’s equality agenda.

Ensure that there is a clear commitment at all levels of the trade union on trans equality, and ideally have
a committee that is tasked with developing policy on trans equality and inclusion.

Draw up specific policies on trans workplace rights and ensure that trans issues are explicit and visible
within the trade union’s equality policies. This could include specific policies on addressing recruitment
discrimination, workplace bullying and harassment, gender reassignment, and gender recognition.

Make it a goal to organise and recruit trans people into the trade union. This also means increasing the
visibility and participation of trans members at all levels of the trade union.

Set up an LGBTI trade union netwaork (or include trans within the scope of the gender equality network) to
bring together trans members so that they can help the trade union to develop policies, procedures, and
practices on equality.

Provide resources for a newsletter, email list, and web site to raise awareness of the trade union’s role in
promoting trans equality. Hold seminars, workshops, and conferences on trans issues to give visibility to
the trade union’s work in this area.

Mainstream trans equality issues into all areas of the trade union’s work so that it is progressed through
the decision-making bodies and in collective bargaining.

Ensure that trans rights and equality are included in the trade union’s education and training programmes,
and that trade union representatives and negotiators are trained on trans people’s rights.

Make trans workplace issues a part of equality policies that can be discussed with employers. Improving
the working lives of trans workers can only be achieved by working with employers to tackle discrimina-
tion and harassment in the workplace.

Work in partnership with trans community organisations and NGOs and hold joint campaigns and com-
munity-based events, marking trans specific days such as Transgender Day of Remembrance (TDoR), and
participating in public events such as Pride Parades.
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10 THINGS EQUALITY BODIES/NHRIS CAN DO

10.

Identify the inequality and discrimination experienced by trans people as a priority issue and address them
in the organisation’s strategic plan and corresponding annual work programmes. Human and financial re-
sources need to be committed to developing this focus in the work of the institution, and to mainstream it
throughout its work.

Take an inclusive perspective on trans people that encompasses sex, gender identity, and gender expres-
sion, including the potential for multiple discrimination faced by trans people.

Engage with trans people by meeting with and talking to their organisations (as well as individuals) to dis-
cuss their situation and experience, and to explore how to make existing equality legislation work for them.
This would form the basis of the crucial mutual education that ensures equality legislation can contribute to
addressing the issues of trans people.

Develop in-house capacity to address trans issues through staff training to enhance awareness, knowledge,
and understanding of trans people and their issues. It would be useful for equality bodies to develop and
provide this training in partnership with trans people and their organisations.

Support, and encourage support for, organisations of trans people, thus empowering the voice of trans peo-
ple in society and ensuring a point of contact for all those that need it.

Conduct or commission research on the experience and situation of trans people. This work develops a
visibility for trans people, builds a knowledge and understanding of their experience and situation, and stim-
ulates a broader commitment to responding to trans people and their issues.

Target trans people specifically when raising awareness of their rights under equality legislation and on
how best to exercise such rights. Communication strategies and materials need to be developed that are
specific to the particular situation and needs of trans people.

Be strategic in developing casework on trans issues and identify methods to tackle underreporting. Suc-
cessful casework should stimulate trans people to be more confident in asserting their rights and will en-
courage employers and service provides to address the rights of trans people in their practices and proce-
dures. More broadly, casework could be pursued to test and clarify the extent to which equality legislation
covers all trans people.

Address the complex and varied issues facing trans people with other stakeholders, thus championing
equality for trans people and in supporting good practice in promoting equality for and preventing discrimi-
nation against trans people.

Build public awareness of and commitment to addressing trans equality issues.
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10 THINGS TRANS RIGHTS ORGANISATIONS CAN DO*

10.

Inform trans people about their rights; covering both the Gender Recast Directive and reference to its
national transposition as well as any other applicable anti-discrimination provisions regarding:

i.  Access to employment and self-employment including promotion and to vocational training;
ii.  Working conditions including pay; and
iii. Occupational social security schemes.

Monitor your country’s transposition of minimum EU anti-discrimination standards in employment regard-
ing sex, including coverage of gender reassignment (which is increasingly understood as referring to
gender identity and gender expression), and contribute to European level periodic monitoring reports
compiled by TGEU, ILGA-Europe and others.

Raise institutional and public awareness about the systematic discrimination experienced by trans peo-
ple in the sphere of employment, citing the 2012 FRA LGBT Survey (Being Trans in the European Union:
Comparative analysis of the EU LGBT survey data (2014)) and other European-level human rights reports,
Eurobarometers covering discrimination on the basis of gender identity, and similar relevant and authori-
tative domestic studies. Where possible, make sure to illustrate your advocacy with reference to genuine
individual cases that show the extent and severity of the discrimination suffered.

Identify gaps in national law with regard to employment protection and gender recognition and draw
strategies for improvement as necessary (e.g. address the relevant ministries for human rights/justice/
employment/other; lobby parliamentarians; rally support from other NGOs, trade unions, equality bodies
and/or NHRIs).

Publicise individual cases where trans people’s employment is negatively affected by the lack of legal
protection against discrimination and/or insufficient gender recognition procedures. Seek legal advice
on possible remedies with reference to the Gender Recast Directive.

In cases of discrimination, encourage and support trans people to seek redress (e.g. through referrals
to equality bodies or pro-bono lawyers), and make use of administrative and judicial remedies, referring
both to the Gender Recast Directive and the jurisprudence of the CJEU and ECtHR that judges must apply
in their decisions.

Make specific reference to the Gender Recast Directive and/or the CJEU jurisprudence in any document,
public statement and letters to government and elected officials you send regarding the issue of trans
equality in employment and occupation as well as gender recognition legislation.

Bring your concerns to the attention of the European Commission. [The relevant offices are: Unit D.1

‘Equal Treatment Legislation’, D.2 ‘Gender Equality’, and D.4. ‘Non-discrimination policies and Roma coor-

dination’, all within Directorate D Equality, DG Justice, European Commission.]

Keep TGEU updated about the state of implementation of the Gender Recast Directive and gender recog-
nition legislation in your country and let us know how we can support your actions.

Document, publish, and circulate cases of good practices that can be useful to trans rights organisations
and advocates elsewhere. Explain what the good practice consists of, what makes it so useful, the im-
pact it has already had, any testimonials from trans people themselves, and who to contact should one
request further information.
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